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PLAINTIFES RESPONSE TO MOTION FOR ATTORNEYS FEES

Plaintiff, Consumer Crasade, Inc., by and through #s attorneys, The Demirals Law Fi
P (., submis the following in response to Befendant’s Molion For Attorneys Fees:

1. On or about May 26, 2004, Plaintiff filed Hs Complaiin against Defendants,
aHeging violations of the Telephone Consumer Protection Actof 1991 47 L1540 §227
(“FOPA™,

2. On (otober 13, 2004, this Court, referencing a decision by Jwdge Bgelhoffin
ancther TUPA matter, dismissed the Complaint,

s

3, Defendants thereafter filed their motion reauesting more than 5290962,



i, On November 15, 2004, Plainuff filed #s Notice OF Appeal mursuani to Colorado
Appeliate Bnle C AR 3 {d). This malter, conzsequently, 15 now within the appellate jurisdiction
of the Colorado Court of Appeals.

3. The TCPA is & federal statule based upon the atleped interference by
tefemarketers with interstate commerce. See, bl Sof. & Tech fnse, e v, fnacom
Compngicotions, fre, 100 F3d 1146, 11530 {guoting 8, Rep. No o 102-178, a1 1 (1991, His
ncHhor & cormnon faw tort nor 2 claim for “property damages” Thus, the statute does not
conternplale the existence of physical harm o0 2 person or property. See, Moudek v. Mobil (it
Corp.., 879 P.3d 417 {Colo, App. 1994),

&, Maoreover, as this Court has indicated, the ratiopale {or the disimissal of this action
wags the decigion of Jadge EpelhoiT wm Conswoner Crusade, fnc. v, Affordable Fealth Care
Sedritionss, Civil Action No, (4CVOR03, That opinion, however, has not been followed by other
District Court Judges., See. e Consumer Crusade, e v. New York Deli Nees, Inc., ¢f al.,
Civil Action No. 03CV3 1531 (Deover District Court Judge Baviless), US4 Tax Law Cemter, fne. v,
Tessem, et ol , Civil Action No. 030VO86 {Douglas County Distriot Court Judge King). Thus, it
is unclear whether Colovado state courts are suthorized to enforce faderal created nghts, See,
Levitt v, Fax Com, Ine, eraf | AZG  {Md. Sept, 13, 20043, (FCOPA cases are not precluded
by the Fonth Amendment.)

7. Aund Fenaldly, to the extent tlus Court may award altorneys’ fees, such Tees must be
“reasonable.” CRS 1317201, These Defondants made ne factual or legal srgaments e this
action that were effective in defending the action (i.¢. grounds for dismissal). Simply stated, this
Cowt adopted the ratonale of another cowt i deciding to dismiss, Therefore, Defendants
shonld not be pormiited 1o colleet lopal fees for arpuments that lucked meril. See. (Defendanis’
Brief In Suppori Of Motion To Dismiss, doted July 1, 2004 (18 pages)y.

WHERFFORE, Plamtiff requests thal the Defendants” Motion For Attorneys Fees be
denied.

DATED this 16" day of November, 2004,

Ml A M. Blemirgl

CERTHHOATE OF SERVICH

T hereby cedify that on this 16" day of November, 2004, 2 {ruc and correct copy of the
foregolne Plaingdfls Response To Motion For Attorneys’ Fees was electronieally served on
goamnse] for Defendanis. Douglas AL Turner

faf Susan B Peck




