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CATUISE NO, 00-08709-H

CAROL KONDOS, ef al, - IN THE DISTRICT COURT
Plaintiffs, g
v. § DALLAS COUNTY, TEXAS
LINGOLN FROPERTY CO., et al, §
Defendants, § 160TH JUDICIAL DISTRICT
- CLASS CERTIFICATION ORDER

Buofore tho Court is Plaintiffs’ motiop for class cerfification. The issus has heen
eptensivaly iriafad, and counsel for gl partics appearcd for hpering on June 1, 2001.
Based og the argument of counsel and the record befora the Court, the Court finds that
cettein of the cletms and putative clawscs shouvld be contified, for the teasons discuvsed
below, The clask and claims that the Court finds should be cortified are: the TCPA claims
of the holders of talephone tumbers that ware confinmed to have rectived fixes fiom
AHBF on behall’ of LPC, This Order constitrtes the Court’s findings of fact gnd
conplusions af Iaw in comnection with cinss certifivation.

L FACTUAL BACKGROUND

Defondant Asnerican Blast Fax, Ine. (“ABF") was in the buginess of sonding tamss
Facsimile (“fax") advertiscments on behalf of lis customers to & largs nymber of fax
machinez. ABF maintained a computer database of fax nuwmbers that could be
geogravhically prouped. Customers wonld idestify tﬁe geographic areas they desited

terget with their advertlscmants and exter into o contract with ABF gt & price dstinined
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by the quantity of fax number in thet aren.  ABF would then tansmt wmss fux
advertisements to the specified numbers. The telephone numbers were ideptified oo &
mass bagls by antorneted equipment and the trensmissions wers seat on 4 nass basis by
mutomated equipment, ABF did not engage in auy resipient-specific process to determine
who wotld regetve Ity advertisoments, but cither treated mmhers in s databpge on 5
eollsctive bagis as & pronp,

Some receiving fax equipment has the ability to oonfinn for the sender thet the
Tacsimile has bern sucomsefilly received; ABF's practies was to maintain recopds of those
nnmbess for which transmission wes ounfirmed.  Absence of a confismation doss not
netessuclly indicate that the transmission was not recsived, a6 the receiving equipment
mynﬁb;nbbwmuynutha configured 1o veply with eonfirmation, o sorme vagery of
telephones may have permobved the imnemjssion to po through bt not the confimmuation.
The prossnve of » confirmation, hawever, is highly suggestive that the tansmission was
sugessiil.

Defepdant Lincoln Property Co. (“LPC") is proprietot of nimerous gpertment
cotnplexes in the Dullag erea and elsewhere; LPC operates through o sophisticated
structure, which doeg not presently appear to be maturiel 1o the class certification issues
before the Court, The Court will refer to LPC and its afifliates simphy s “LPC,” Tn order

tn market its aparttoents to prospective tenants, TPC entersd into a scries of contracts
| with ABF for mass fax sdvertising. For some of those contracts, receipt logs exiat: for
‘some they do not exist. Thers it no indication that the missing logs wers intsutionally
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destroyed or misplaced, or that LEC had anything wirstsoever 10 do with the retention or
destrustion of any fops, ‘

LPC is & sipnificant commervisl pressuce in the Dallss sven. Itz apartments house
themaands of people, and have in the past housed thovaands more, It is a farge employer
with numorous present and former empjoyess and has commercial relmtions with
munerons suppliers in the Daflas area, who likewide hove mumerous employess, It
viinketn its apartments extengively in the Dallas ares and has hud, contact with nimersus
progpective teuantz, Snme of thuse prospactive tenants filled ot written formas Indicatiog
thelr fnierost in lcnsing an apertment from LPC, and some of those prospective tenants
incloded fax numbers on those forms so LPC to provids them with information by fax.

II. LEGAL BACKGROTIND

In 1991, Congrtss paszed the Telephone Consumer Pratection Act (“TCPA™), 47
US&.C § 227, The TCPA makes it onlawfil for any persen to “use any telephome
farsimilc machine, computer, or any ofher device to send an unsolicited adverfiscment to
a telophone facsimile machine® 4% U.8.C. § 227(B)(1XC). An vnsshicited advertisement
ie “any material advertising the commereinl availability or quatity of any proparty, gnods,
or seryices which is transmitted tn any pt;nun withont thet peraon’s prior cpress
mvitation or pereaission.” 42 1.5, § 227(a)(4). The TCPA provides a private right of
acfion against 2 sender of an unsolicited sdvertisement, 47 § 227(0N3), with damapes of
§500 or wotual dsmnges, Witichever Is presty, for cach violation, 14, § 227()(8), which
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are subject o trebling by the Court if the vielations were willfal or knowing, I, §
2210)5). |

The Court has put off deciding the sn-cailed “BRR™ jasue as fong as it practically
conld do so, but jf can do 20 no longer. The Federal Copammmvications Commisgion
("FCC") has reviewed the provisions of the TCPA above and suggested that when there is
#n catubished business relationship ("EBR™) between the sender' and the recipiont, suoh a
relation pan give riss 10 ag inference that permizsion to send & fax 1= impled fom the

reintionship. In re Roles and Regulation Implementing the TCPA, Docket No. 92-90

{F.C.C. Qctober 16, 1992), at § 54 w87, The Court gives great deferemce fo the
constroction of a stahute ¢réating e regulatory fehemie by the apency charged with
adminisiering such reguiation, g2, EEOC v, Aspodiated Dy Goods Corp., 449 11.8, 590,
600 1.17 (1981); however, “po deferenve is dus to ageney interpratations at odds with the
plain Janguags of the tatute fisclt” Public Emplayee Rimement System v. Betts, 402 115,
158, 171 (198). Here, the FCC's intexpretation of the EBR defenss would act fo aniend
the TCPA’s definition of ungolicited advertisement fiom a fi sent without the recipient’s
“prior express invitation or parmission,” 1o & fax, sent without the recipient’s prior express
or tmplied invitation, or pexmisgion, Thet interpretation confliots with the plain language
of the giatiie

Moreover, Congross did expressly provide an extablished businsss relationship
wxclusion in the providlons of the TCPA dealing with telephone solicitations, see 47
W.B.C, § 227(g)3). "Where Congress ﬁulﬁm paticuler language in one seation of g
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statrrte and but omits i¢ lo another ssotion of the sume Act, it is generaily presumed that
Conpress acts intentiopally ond porpossly in the dispacate nclusion or cxoision™
Rodriguez v. Usted States, 480 U.8. 522, 525 (1987) (cliations omitted). With respect to
Toxes, then, in contrast 10 telephone soljcitations, Congress ittended to limit the effect of
priot invitation only ™ xpresr invitations; the PCC's intetpretation would effactivaly
delcte that Hmitation from the statwie. The Court oannot support an interpretation tha
reverses the effect of the words shesen by Coppress. Aceordingly, the Court holde that
there i np “BBR” or “implied permission™ exception to the definition of unsolicited
advertinement for faxes,
Y§I, CLARS CERTIFICATION REQUIREMENTS
As Prerogulsites

Fale 42 uf the Textex Rulas of Civil Prosedure governs the requirements for class®

certification.  Ruln 42(8) provides for fowr prerequisites for class certification!
nnmerpsity, t:m“alim {ypicality, end represeptativencss, The putative glass here
nntbers in the thousands and iz, thevofore, sufficdlently numerous. ‘The questions of law
gnd fact, a5 set forth In more detsil balow, are common among the class members, The
claims of the putstive class representatives are fypical of those of the class. The
representative parties will fairly and adequately protect the interests of the clags.
' * B. Specific Type of Cluss Action |

The Court notes preliminerly that it finds only Rple 42(b)#) ccrtifioation is

sppropriate. Under the fhcts of this cage, the praascytion of individual actions would not
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ereate @ risk of jnconsistent or verylpg adjudications that would cstablish incompatible
standards of conduct for the parly opposing the olass; indeed, there i3 very little chance
that independent actions would be proscoutsd at sil if this alass ie not certified.
Acoordingly, cerification under Rale 43(h)(1)(A) Is not proper. Similady, adjudication,
by individuale woujd not as 8 practical matter impalr or impode the ebility of ether
metibers to protest thelr interests; uhlike typieal limited fimd cluagses, there ic not a
limitcd pot of moncy available to satisfy clags membery that is being depleted inequitably

absent 7 class action, As mentionod, ahseat n class action i:hcm appears to be no

. individna] litigation By putstive clase member, and cortpinly not to & degres that

threatens LPC'a ability to respond to $500 claims. Accordingly, ceriification tider Rule
41(&](1)(]3) Iz not proper, Thirdly, although the defendmuts feve acted on grounds
geaerally epplicable to the elass, thic actlon 14 primerily for wonetary demages and
attorneys’ fees and does not eppesx to be approprinte for final infunctive relicf with
respeet to the class 25 8 whole; Indeed, it appeers that ABF may fave been driven out of

busimess, one preswines by claims such es thege, and there is no nesd for prospactive

' injunctive relicf. Accordingly, certiffoation under Rude 42(b)%(2) 15 not proper.

The Cowt now tums to Rule 42(b)Y(4). That provision roguires fhc court 0
consider whether common issnes predominate and whether a clase setion is supedar to
other methods of resolving the dleputc, Clommon issnes here fclode: the manner In
which the faxes were sent; whether intrestate transmissions pre within the scope of the
TCPA: whetbar  peiscpe) is leble under the TCPA for the aots of en independent
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contractor; which party boart the burden of showing the ebsence of prior express
permissfon; and statatory du.xmges. LPC arpoed that the EHR fsgues werg indmdunlrmd
end extensive, comstdaring its relationships with large pumbers of post mid present
employees, vendors, tenants and progpective tewnis; determining whethor such prior
eateblisheq tusinesses relatlonships were sufficient t give ree to an infernce of implied
peomission would surely be m extensive individealized undertaking, However, a2 the
Court hes indicated, the statite does nof encorgpess jmplied pormisslon. Accordingly, the
tatere of LPC's prior dealings with all thowe individuals iz frralevent to the canges of
sctinn befire the Court and does not cause individvelized issuss to predominate over
comunon fssuas, Althaugh the guastion of express petmizaiom is individualized, it shioudd
be relatively epsy to ascortaln whether any claes tember did give prior express
permingion to LPC or ABF; moreover, the rocord smggeste that the mumber of such
persons ¢ mlatively small  Ascordingly, the Court finds thar commen questions
predomipate over Individual quastions,

Rale 42{b)4} alay directs the oot to eonside: wheother the cliag gotion vehinle is
superior, end i that cantext, 10 comsider: (z) the intercst of members in controliing
separate actions, (b) pending litigation, (¢} desixability of the fornm; and {d} management,
Here, thare jg no indication that anyone othey than elass conngal has any dagle to sontiol
the prosecution Qfﬂﬁn éation; absent 2 class action it appoars unlikely thet mry mdividual
claims would b asserted. There is not any othier panding fiugetion regarding the subject
watter of this lawsult. Although this forom is not especiaily better than any othet forum,
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it doeg seem desirable for all thiz litigation to be in a single forum rather then soattered
about varloue courtrooms froughout Dallas County and Mosth Texas,

anl]y the Court considers manapemant of the case and how it wonld proseed If
cettiffed. It gesms Hkely that most issues would ba resolved uysummmyjﬁdgmmt The
vadealying facts regarding how the fexes were sent ars not in dispute and are common 1o
ol potentinl class members; individualized proof need nst be presentzd by plaintiffs.
Damages gre set by statute end neod not be individuslly proved. Although fiic existence
of express permyigsion is an individuslized questien, spplying the atatatc ag written to
comsider only sxpreas priee pempission mits the scops of that inguicy congiderably and It
ean probzbly e regolved by sommeary judgment, Likewiss, LPC has indicated 3t will
proaced .wiﬂ: a motlow for sumovery judgment on some of its lcpal defemsos, and it is

certainiy possihle that motion mny rasolve plalntif’ clarms against LPC on a whelssale

basis, In ghoet, the case appears manageanblc ifmrﬁﬂed and a flal, If peceenary af ell,
would not involve gy cxtensive individuslized proof The coont finds, besed op
copsideration of all of these factors, that common issues predominate end that the clasg
action vebicle 15 supetior, and therefore cortifies ns 2 clags eotion fhe TCPA clafms
brought on behalf of confitthed recipients of LPC fixes.

‘With regard to the praposed sub-clagyeq fvolving Individuals for whom reoaipt
confitmation does not exist and all the cleims of neglgence, the Court firther finds thet
the individualzed questions reiged by those pexsons and clalms predominate over



Ao

| ki

APR-78-2005-TEU 06:08 P FRANK J BALL LAW OFC FAL No, 303 623 6240

P. 010/010

common questions and tip the balancs sgainst class cortificatfon. Plaintiffs’ rogquest for
certifloation of those snb-rlasses and claims is therafors denjied.
BIGMED thiz 12th day of July, 2001,




