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IN THE CIRCUIT COURT OF THE COUNTY OF ST, LOUIS FILED '

_STATE OF MISSOURI
' | MAR 2 8 2005
PLATKE AND PERKOWITZ, L.LP., )
RSL CONSULTING, INC.,, ) JOAN M, GILMER
DAVID GEIGER, )] CIRGLIT CLERK, 6T, LOULS COUNTY
EMPOYER SOLUTIONS INC., )
. HDB INCORPORATED, ) March 28, 2005
NATIONAL EDUCATIONAL, )
' ACCEPTANCE CORPORATION, )
And ) _
- WEST COUNTY ENDODONTICS, LTD. - Y 02AC-19041
) .
)
)
V. ) Division 43
)
)
[FIRE INC.COM INCORPORATED )

: ORDER
This matter came befors the Cnurt on January 28, 2004 on Plainuffa Motion for
Surgmmary T udgment. The parties have filed memorandum of law and the Conrt has heard the
arguments of both patties. For the reasons set forth balow lennffs motion 1a granted.
| STANDARD) W
" The rationale behind summaxy judgments as pemﬁtted under Rule 74. 04(0)(3) of the

Mmﬁoun Rules of Civil Procedure 13 to facilitale the expeditious determination of 3 controversy
when there is no ge.nmnc issue a3 to any maierial fact. Rockwell intemationsal, Inc. v. West Port.
‘Offic.c: Equipment Coropany, 606 5.W.2d 477, 479 (Mo.App. 19809, ITT Commercial Finanoe

Corp. v. Mid-Americen Marine Supply Corp., 894 5.W.2d 37 1,376 (Mo, banc 1993). All facts
sres construed in the light most favorable io the non-moving party. Orice the moving party scts.
out c:ampetent evidence sstablishing sufficient facts to entitle him to judgent, the nonmoving
party must Come Forth with competent evidence to dermonstrate the existence of 2 material
factual dispute, The non-moving party has the burden of refuting the facts assarmd under oath -
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by the movant, ITT Conmmersial Fin, Corp. v. Mid-Americé Marine, 854 5. W.2d 371, 376
a3, | o
FINDINGS OF FACT AND CONCLUSIONS OFLAW
This is an action originalty brought by Plaintiffs against Defendent THite alleging
transmissions of unsolicited advertiscments vie facsmlﬂes in violation of the 'I‘e!mphone ,
Consumer Protection Act (“TCPA"™), 47U.5.C. § 227, Plaintitis moved for summnry judgment
supparted by affidavit. Factual allegations in a motion for summary judgment that are not
denied are treated ag admitted. Reese v, Ryan’s Family Steakhouses, Inc., 19 8.W. 3d 749, 752
@Mo.App. 8. 2000). Furthermore, if summary judgment affidavits are not contradictad by the
opposing party, the matters set forth thersin are deemed admitted, Fueston v. Bums and
McDonnell Enginesring Co., Inc., 577 8.W.2d 631, 635 (Mo.App. W.D. 1994)
The material facts are generally not in dispute, although the pasties reach different |

-conclusions on how the law &pplies to the undisputed facts. Plaintiffs placed aiis' inthe.

newspapar or on the Internet secking applicatts for employment, and pmwded their fax
' numbers in those ads. Defendant provides services to entities Tike Plaintiffs who are seeking job
appl:cants Defendant sent 2 total of 20 fazes to Plaintiffe. Copies of the 20 faxes are att,ached o
the Petition and are br.fme the Court, Defendant did not obtain prior express parmission to gerid
© the faxes at 1ssu.e to any lenmff '

As a preliminary matter, Defendant argues that becauss Plaintiffs’ prlor Motion for
Surnmaxy Judgment was dended, lennffs cannot now bring another such xaotion, The Cnurt
doss Tot agres, amd ruled on this issue at the hearing on Novermber 19, 2003,

The Court finds nothmg in the Missourl Rules prohibits a party from bnngmg a second

: | _ motion for summary judgment. Butitis obyions that & party should not bring rcpﬂmave,
duplicative metions on issues that a court has aiready dseided, I-Icwcver, the Court is of the

ppinion that Plaintiffs’ motion mntams sufficient new matter to be heard. For example,
Plaintiffs’ current motion includes additional facts regarding the issue of “prior express
. perinission or invitation,” which is 2 oritical detamnatmn ina TCPA claim as 1t Tepresents an '
exemption to the stabue. . .
Defendant alao argnes that Pleintiffs should not have a “second bite at the apple”

because summnary judgment was prawnusly denied. Simply because one summary Judgment
motion was denied does not mean that 2 snbsequent summary Judgmant could not be perfected
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and decided in favnr of Plaintiffs. Even zf not fally decided in favor of Plaintiffs, such & motion
could be granted in part and & nuisber of issues of both fact and Iaw could be decided 50 as to
narroty the issuss laft to be tded. Suprexne Court Ruls 74 04(d). A former adJu&cauon i only

" conclusive as to “questions raised directly and passed vpon.” Heinman v. Heinman, 845 s w.zad
37 (Mo.App. 1992) [emphasis added). See, also, Restatement (Second) of Judgments §§ 27,
comment & (1932) In this instance, the only i issue decided in Plaintiffe’ prior motion was the
one agreed to by the parties finding that Defendant did in fact send the faxes at jssue. No othm'
:Lssucs ware decided by the Court and Plaintifis are fres to raise them in & new motion.

1 The Faxes at Issue Are Adverfisements for Property, Goods, or Services.

Defendant areues that Lutz Appeilate Sves, Ine. V. Cixry, 859 F Supp. 180 (1994) stands
for the proposition that "when an employer hires an employee, ne 0ne characterizes the hiting
as a property sale, exchange or wansaction.” However, in Lutz, the faxes sent were scslic:iting job
applicants - they were not faxes for an amployment agency offering its services to the employar
to help the employer find apphcants The faxes in Lutz steted “cuxcy & taylor is now hiring ...

Al pnsmons ,.call today 1-800-222-8738," Lotz 18 wholly inapposite to the case at bar.

Tn addition, Lotz only addiessed whether offering employment was a form of “prope
and did not discuss whether it cosld be a “samvice  The St. Lotuis courts have previously found
L1tz to be nnpersuasive in this circumstance. See Davis, Keller, Wiggins, LLC. v. JTH Tax,
Inc.;, 2001 TCPA Rep. 1040 (Mo. Cir. Ct. Aug. 28, 2001) Maore recently, the Eighth Circuit
Court of Appeals re;e;ctad the thdmg of Lurz. Missouri v. Am. Blast Fax, Tne., 323 F.3d 648 at
n, 6 (8th Cir. 2003).

Tt it clear that the faxes sent by Defendsnt are aimed at biisinssses who are lookmg for

. job applicants, Defendant is in the business of assisting employers seeking job applicants, end
the faxea at issue axe promoting and advertising that buginess. Defendant is offering to take
Plaintiffs’ job pnstings, and publicize them to & large number of potanﬁal job seekers, This is &

“service’ * by any common sense definition. :
. 2, Publishing an Advertisement for Job Applicants Does Not Constitute Express
‘ Permission or Inivitation to Receive Faxes Promoting Defendant’s Service,

Defendant next argues that when an ezaployer publishes ite fax number in 2 newspaper
or on the Internet, in a posting for_a job opening, Defendent s free to send adverteing faxes to
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that company, and théi “[t]he faxes [in this case] were sent in ms;;unse o the plaintiffs’
employment needs.” This argument fails for several reasons. '

Dafendant i3 not 2 job applicant — it is  service provider. Yob applicents may have been
invited to send resumes. That does not equate to an invitation to a service pmwdﬁr such as
Defendent to send faxes promoting their job advertising BETVICES.

5 the St. Lovis Courts have already determincd, Congress enacted a speoifio staturory
schere, that requires “prior express permission of invitation” in order to send fax

| advartisemﬂnts £7T1.5.0. § 227(s)(3). The phrase “prior express permigsion or invitatien” is

not defined in the statute, but Black's Law Dictionary defines “express” as:

Clear: definite; explicit; plain; dirsct; unmistakable; not dubious or ambiguous, Declared

in terme; set forth in words. Dirsetly and distinctly stated. Made Jknown distinetly and explicitly,

and not left to inference. Manifested by direct and appmpnatm language, as distinguighed from

that which is inferved from conduct. The ward is usuafly contrastesd with “implied.”
See also, Brentwood T‘ravel. Ing. v. Lancer, Ltd., 2001 TCPA Rep. 1019 (Div. 45) (Mn

Cir. Aug. 15, 2001). Congress singled cut unsolicited faxes for the most stringent restrictions

! '+ imposing strict Jiability. This is wholly raasanable gw:m that Congress found unsolicited fax
advertisements interfered with commezce, and cost the recipient both time and meney. See FLR.
Rep. No. 317, 102nd Cong,, 1st Sess. 1991 at 10, 25, Unsolicited faxes shift the cost of
advertising to the wnwilling recipient. 1d. at 25. They are anzlogous to a lorg distance
telemarketing call made with the charges reversed or Junk mail sent with postage due. As &

* gesolt, the starate is explicit that obtaining “prior eXpress imvitation or permission” presents the
only sxception to fhe TCPA's comprehensive prohibition on sending tnsolicited fax '
advertiasments. Congress spoke clearly and mandsted that prior pefmission or invitation mnst
be “express.” It has not been alleged that the “job postings” made by Plaintiits contained

- express language asking for service providers such as Dafshdant to send faxes offering their
‘ - SeTVICeR, '
 Defendant has indicated that the only way it obtained Plaintiffs’ fax nurnbers is from
‘those numobers being published on an Internet site or in an ad in the newspaper. Merely
! | pubiishiug a fax mureber doee not equate to “prior expruss permission or iﬁvitatiou.;’ In the
Matter of the Talephone Consumer Protection Act, Memorandum Opinion and Order, 10 FCC
Rod 12391 at§ 37 (1995) |
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{(“We do not believe that the infent of the TCPA is tc; pquate mere distribution or -
publmaucm of 2 telephione facsimile number with prior express permiasion of invitation o,
recelve such advertisements. Similarly, publication of one's fax number would not constinte
prior eXpress permission or invitation absent the recipient's express consent to use of the
telsphone facsinile number for the purpose of receiving 2o advertisement.”) Dafendant has
pmsmtcd no evidence of any other method whereby it obtained. “prlm' express permiggion or
invitation” to send these faxes, and the Court finds that Defendant did not obtain “prior express
permission of invitation™ 10 gend the faxes to Plaintiffs. , |

The slements of the T'CPA claims having been met, Plamtxffa gre entitled to Judgme;nt
on ﬂm-issuc of ]ja]:ility as a matter of law.

Wi]]ful or Knowing Viglations
The TCPA provides for treble damages upon & showing thet Defendant’s conduct was

either willful or Jmowing, Defendant did exactly what it set out and intended to do in sending
the faxes to fax numbets mentioned in newspapers and web sites. Tt s also not disputed that
Defendant continued sandmg the faxes at iseue even after suit was filed in this matter. Without
any doubt, this conduet is not only willful and knowing as those terms are tsed in the TCPA,
they are wanton and :intcnﬁona;l, Such disregard of a congimer profection statute such a5 the
TCPA warrants the foll measure of the statite’s treble dahlages provision,

4 Injunctive Relief :

The TCPA provides for injunctive relief to a sucoessful pleintiff. Defendant is praperly -
befote this Court, amd recognizing the role of a successful plaintiff under the private attomey

- general doetrine, such an injuncuon should prohibit not only future unsolicited faxes to
. Plaintiffs in this suit, but should ejoin any violation committed by Defendant Against 20y

person. Based on Defendant’s admitted conduct of sending unsolicited fex advcmsements to fax
pumbers gleaned from newspapers and web sites; the Court finds that an injunction
commanding Defendant to refrain from activities in flJl'thﬂI‘ violation of the statute is warranted. -
Defendant is hereby enjoined from sendin g or causing to be sent through any contractor of other
intermedigry or agent, any facsisile tranmmaaions of any advertising or pmmnmonal materials,

" without obtaining pn or express permission of the recipient regardless of whather that recipient
is a party to this lawsuit or pot. In order to insire complience, Defendant shall maintain a
wtitten record of the express invitation ot permission Obtamed the datﬁ it wae obtsined, the
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msnner of acquiring the same and the person -in‘Defendant‘é organization obtaining the
pérmission. For purposes of this Court's Order, prior invitation or permission shall not include
any conduet for which the Court has detexnined that the Defendant was Hable under this Order.
- CONCLUSION | o
Plaintifis’ Motion for Summary Judgment s granted, A separate judgment cunsisi;ént |
with this Order issued previously. ' -

SO ORDERED this 24 day of P e o 2005:

Hon. Michael {:ﬁ;};@é
Cironit Court Judge, St. Louis County, Missourl

Division 43

TOTAL P.A7



