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REPLY TO MOTION TO DISMISS

COMES NOW Defendants MBA Financial Group, Inc. and Dale Finney and file

this Reply To Motion to Dismiss.

SUBJECT MATTER JURISDICTION

On July 26, 2004, the District Court in the City and County of Denver held that
Colorado State Courts lack subject matter jurisdiction to hear T.C.P.A. claims. A copy of that

well reasoned opinion is attached for the Court’s convenience. See Exhibit A.

Defendants briefly touched upon this issue in the very last paragraph of their

Motion to Dismiss. Colorado businesses should be able to rely on Colorado laws enacted after



the T.C.P.A., especially when the T.C.P.A. is expressly conditioned upon being otherwise

allowed by the laws and rules of Colorado.

Whenever it appears by suggestion of the parties or otherwise that the court lacks
subject matter jurisdiction, the court shall dismiss the action. C.R.C.P. 12(h)(3). Defendants
hereby raise the issue of subject matter jurisdiction and respectfully request this Court to dismiss
the action.

Since Plaintiff, although obviously aware of this ruling, may not feel it had the

opportunity to properly brief this issue, Defendants would not be opposed to a further Reply by

Plaintiftf.

ARGUMENT

PLAINTIFF’S CLAIM FOR DAMAGES PURSUANT TO 47 U.S.C. § 227(b)(3) SHOULD BE
DISMISSED BECAUSE CLAIMS ARISING UNDER A PENALTY STATUTE ARE NOT

ASSIGNABLE.

Plaintiff gets caught up in the mechanics of Erie/Reverse Erie or whatever they
want to call it. Defendants’ point is this — Defendants believes that the Chair King court got it
right. This is a very unusual statute. The T.C.P.A. provides that “[a] person or entity may, if’
otherwise permitted by the laws or rules of a court of a state,” file an action for recovery under
the Statute “in an appropriate State court.” 47 U.S.C. § 227(3) (emphasis added). As Plaintiff so
eloquently points out, this Court should strive to give meaning to all the words of this statute.

So, the pesky little question is, just what did Congress mean when it said, “if otherwise permitted

by the laws or rules of a court of a state™? The Chair King court referred to this as a reverse



Erie analysis. Defendants do not really care how this Court classifies the analysis so long as

meaning is given to “if otherwise permitted by the laws and rules of a court of a state.”

That question, what Congress intended, 1s the starting point before deciding any
substantive or procedural point of law before this Court. The primary issue raised by Defendants
1s whether the $500.00 statutory damage claim under the T.C.P.A. can be assigned. This Court
can view it as a standing. This Court can view it in the context of real party in interest, or
however this court wishes to characterize the issue. Defendants’ assertion is that the claim is not

one that can be assigned.

Before tackling the task of deciding whether the T.C.P.A. claim can be assigned,
the very first order of business is to determine whose law to apply in making that decision about
whether the claim can be assigned — federal, state or both. Defendants assert that the Chair King

court got it right, and the answer is both federal law and Colorado law.

The Chair King court was faced with a statute of limitations issue. The starting
point in applying a statute of limitations to a federally created claim is federal law. However,
because Congress explicitly made the T.C.P.A. subject to the laws and rules of a state, the Chair

King court applied a shorter state limitations period. The characterization of the law as

procedural or substantive was not controlling.



The Chair King court reasoned that the starting point is federal substantive and
federal procedural law. Consider it the set of all possibilities. Then state law that restricts the
reach of the T.C.P.A. is applied. For example, if the applicable federal limitations period was 4
years and the most analogous state limitation period was 8 years, the 4-year federal limitations

period would apply because Texas (or any other state) cannot expand the reach of federal law.

Turning to the case at hand, the issue is whether or not a T.C.P.A. claim is
assignable. The claim may not be assignable for many reasons. It may not be assignable
because it would violate public policy. 1t may not be assignable because it is most akin to an
invasion of privacy claim and, under Colorado law, such a claim is not assignable. See Exhibit
B, Jefferson County, County Court decision. It may not be assignable because, under federal
law, penalties are not assignable. It may not be assignable because, under Colorado law,

penalties are not assignable.

If the claim is not assignable because it is a penalty, then the question is whether
federal or Colorado law is applied in determining whether the claim is remedial or penal. To
avoid these very difficult questions, Defendants articulated (1) why both federal and Colorado

law would classify the claim as penal and (2) why penalties are not assignable under either

federal or Colorado law,



The above said, the survival of an action grounded in federal law is governed by
federal common law. Smith v. Dept. of Human Services, 876 F.2d 832, 834-835 (10" Cir. 1989)
(Internal citations omitted). Federal law is consistent with the law of most states addressing the
issue. “The general rule under the federal common law is that an action for a penalty does not
survive the death of the plaintiff.” /d. Plaintiffs assertion that Congress’ use of the word
“damage” as opposed to calling the $500.00 award a penalty is controlling is just plain wrong
under either a federal analysis or a Colorado analysis. Nowhere in the statute does Congress

equate $500 in damages to mean compensatory damages.'

Plaintiff completely ignores the Smith case. In Smith, the 10" Circuit was faced
with the question of whether liquidated damages pursuant to an ADEA claim are penal or
remedial. Mr. Smith had sustained actual damages as well. The 10" Circuit found that
liquidated damages were a penalty even though Mr. Smith sustained actual damages. fd. The
whole reason for the remedial/penal analysis is because the classification by Congress of an

award as “damages” is not controlling. The term damages alone does not tell us whether it is

compensatory damages or punitive damages.

This is no different under Colorado law. A liquidated damages clause in any
contract is always subject to scrutiny to determine whether or not it is really a penalty. See

Powder Horn v. Florence, 754 P.2d 356, 365 (Colo. 1988). Under Colorado law, a statute that

"I PlaintifT truly intends to pursue actual monetary Joss incurred by the assignors as opposed to the statutory
$500.00 award, Defendant is content with the Court allowing the assignment only to the extent Plaintiff intends to
prove actual damages to the recipient, subject of course to Rule 11. However, the $300.00 statutory award and
treble damages on that award is a penalty and may not be assigned under either federal or Colorado law.




imposes penalties in excess of actual damages is penal in nature. Carlson v. McCoy, 193 Colo.
391, 393-394 (1977). A treble damages award is an independent statutory penalty. Palmer v. 4.

H. Robins Co., Inc., 684 P.2d 187, 214 (Colo. 1984) (citing Carlson).

The very T.C.P.A. cases Plaintiff cites to as support for a “remedial” classification
call the $500.00 award a penalty. Let’s take Kenro Inc. v. Fax Daily Inc., 962 F.Supp. 1162
(S.D.Ind. 1997). In Kenro, the court isn’t even one sentence into its Due Process clause analysis
before it classifies the claim as a penalty! /d. at 1165. The same is true for Plaintiff’s cite to
Blastfax. Texas v. American Blastfax, Inc., 121 F.Supp 2" 1085, 1090 (W.D. Tex 2000).> Not

even one sentence into the analysis, the court classifies the claim as penal.

Plaintiff cannot have it both ways — Plaintiff cannot argue that the $500.00 award

is not a penalty and then assert that the $500.00 award is a penalty in the context of a Due
Process analysis.” In both Chair King and Kenro, defendants argued that the T.C.P.A. claim
violated the Due Process clause of the Fifth Amendment of the Constitution. The Due Process
clause applies to statutorily prescribed damage awards. Kenro at 1165. The assumption in all
these cases and the Due Process analysis is that the award is penal. The U.S. Supreme Court said
it best in State Farm Mut. Automobile Ins. v. Campbell, 538 U.S. 408 (2003). “Compensatory
damages are intended to redress the concrete loss that the plaintiff has suffered by reason of the

defendant’s wrongtul conduct.” Campbell at 416.

2 Emphasis is added because Plaintiff™s cile to this case is wrong, as is the cite to Michelsan, which Defendant
cannot even find.

Y 1f the $500.00 award is compensatory without providing even the right to rebut the compensatory damages, then
the statute has violated Defendant’s right to due process.



IN COLORADO CLAIMS ARISING UNDER A PENALTY STATUTE ARE NOT
ASSIGNABLE.

Plaintiff’s asserts that Colorado lav-v permits the assignment of T.C.P.A. claims.
That assertion misses the primary issue. The primary issue is whether federal or Colorado allows
the assignment of penal claims. Defendants’ brief has addressed this issue. Of great significance
is Plaintiff’s inability to cite to any case in the United States holding that penalties are

assignable.

Plaintitf’s citation to Tivoli Ventures totally misses the issue. A Promissory Note

is assignable. A Promissory Note is not a penalty nor does an action on the Note sound in tort.

Plaintiff argues that claims arising under the T.C.P.A. are assignable under
Colorado law in accord with §13-20-101, C.R.S. ("Survival Statute™). This is an interesting

argument considering that the very text of the statute states penalties do not survive death.

The purpose of the Survival Statute is to abolish the common law practice of
extinguishing claims upon the death of a plaintiff, see Micheletti v. Moidel, 94 Colo. 587, 591
(1934). While the Micheletti court looked to statutory survivability as a factor in finding the
fraud claim assignable, nothing in the Micheletti opinion nor in the Survival Statute itself
suggests that the Survival Statute was intended to serve as a litmus test for determining the inter
vivos assignability of a cause of action. In fact, the Micheletri Court acknowledged that penalties

are not assignable, 94 Colo. at 592, and distinguished the Micheletti case from Mumford v.



A majority of courts have considered the damage award allowed under the
T.C.P.A. to be a penalty. See Giovanniello v. Hispanic Media Group, USA, Inc. No. 7704/03,
2004 WL 1258014 (N.Y.Sup. Ct. May 27, 2004) (“$500.00 damages is a “‘penalty”™ ... “treble
damages under the TCPA is punitive in nature and constitutes a penalty™); Chair King, 2004 WL
162938 at 11 (“Congress intended to help states regulate and penalize unsolicited fax
advertisements.” Emphasis added.); American Blastfax, 121 F.Supp.2d at 1090 (referring to §
227(b)(3)(B) as a “mimimum penalty”. Emphasis added); Rudgayzer & Grast v. LRS
Communications, Inc., 2003 WL 22344990, 1 (N.Y. Civ. Ct.) (classifying the T.C.P.A_as a
“statutory penalty”); Condon v. Office Depot, 855 So.2d 644, 649 (Fla.App. 2 Dist 2003) (“The
[T.C.P.A.] provided for a civil penalty not to exceed $500 per violation.” Emphasis added.);
Mulhern v. MacLeod, 2003 WL 22285515, 3 (Mass. Super.} (“[The T.C.P.A.] creates penalties
for the transmission of unsolicited facsimiles...” Emphasis added); ES{ Ergonomic Solutions,
LLC v. United Artists Theatre Circuit, Inc., 50 P.3d 844, 850 (Ariz. App. Div. 1 2002) (referring
to violations of the T.C.P.A. as a statutory penalty); Kaplan v. Democrat and Chronicle, 698
N.Y.5.2d 799, 800 (N.Y. 1999) (holding “that the alternative remedy provided by the [T.C.P.A.]

of up to $500 in damages. ..is punitive rather than compensatory.”).



Wright, 12 Colo App. 214 (1898) in order to sidestep issues raised by the assignability of

penalties.

While the Mumford case has been overruled as to the survivability of personal
tort actions brought under the Survival Statue, Publix Cab Co. v. Colorado Nat. Bank of Denver,
338 P.2d 702, 712 (Colo. 1959), the non-assignability of statutory penalties has yet to be
addressed directly by a modern Colorado court - although at least one pre-Survival Statute case
found that penalties are not assignable, Credit Men's Adjustment Co. v. Vickery, 62 Colo. 214,

218 (1916).*

The survivability of a claim does not dispose of the issue of inter vivos
assignability. See Roberts v. Holland & Hart, 857 P.2d 492 (Colo. App. 1993). In holding that
legal malpractice claims are not assignable, the Roberts court relied upon public policy to

determine the issue. Id. at 496.

The Roberts case is in direct conflict with Plaintiff’s assertion that “claims for
relief that survive the death of the party entitled to sue may be assigned.” See Plaintiff’s
Response page 9. The Roberts court held that not only are legal malpractice claims not

assignable, but also that claims based in personal trust, confidence or personal service are not

! Both Defendant and Plaintiff cite to this case as support for their positions. The Court will have to read this case
and decide for itsell if Plaintiff”s interpretation of the case is correct. As Plamtiff noted, the Colorado Supreme
Court found the statute to be remedial in character and not penal, thus avoiding the issue of whether penalties are
assignable,




assignable. Roberts at 495. Therefore, we know from Roberts that assignability and

descendability do not go hand-in-hand.

#

Respectfully submitted this __ /& fday of /4 VS S 74 2004.
.,
iy e

Douglas A. Turmner, Esq. Reg. #22564
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foregoing Reply to Motion to Dismiss properly addressed as follows, or by electronic filing to:

A.M. Demirali

The Demirali Law Firm

875 S. Colorado Blvd., Box 662
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DISTRICT COURT, CITY AND COUNTY OF DENVER,
COLORADO

1437 Bannock Street

Denver, CO 80202

ae: :é, élA lﬁf_{ who
SHALL IMMEDIATELY serve a

Plaintiff: copy to all counsel / partias
pursuant to GRCP 5.
CONSUMER CRUSADE, INC.

V. 4 COURTUSEONLY a

Defendant:

AFFORDABLE HEALTH CARE SOLUTIONS, INC., ef o, | —2s¢ Number: 04 CV 803

Ctrm: 7

ORDER
(Re: Motion to dismiss pursuant to C.R.C.P. 12(b)(1) and (3))

THIS MATTER is before the Court pursvant to Defendant’s Omnibus Motion to
Dismiss, filed through counsel on Aprl 23, 2004. The Court, having considered the motion and
responsive pleadings, the court file, and the applicable authorities, finds and orders as follows:

In this action, Plaintiff asserts claims against Defendant under the Telephone Consumer
Protection Act, 47 U.S.C. § 227 (1991) (“TCPA™), The Complaint alleges that Defendant is
liable to Plaintiff for violating the TCPA by sending unsolicited advertisements via facsimile
(Fax) to Plaintiff’s assignors “at various times during the year 2003.”

Subject Matter Jurisdietion

Defendant moves to dismiss Plaintiff’s claims under C.R.C.P. 12(b)(1), on the basis that
Colorado courts do not have subject matter jurisdiction to hear private actions under the federal
TCPA. The relevant portion of the TCPA reads as follows:

(b) Restrictions on use of telephone equipment
(1) Prohibitions .
It shall be unlawful for any person within the United States,
or any person outside the United States if the recipient is
within the United States--
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(C) to use any telephone facsimile machine,
eomputer, or other device to send an unsolicited
rdvertisement to a telephone facsimile machine.
(3) Private right of action
A person or entity may, if otherwise permitted by the law or
rules of court of a State, bring in an appropriate court of
that State--
(A) an action based on a viclation of this subsection
or the regulations prescribed under this subsection
to enjoin such violation,
(B) an action to recover for actual monetary loss
from such a violation, or to receive $500 in
damages for each such violation, whichever is
greater, or
(C) both such actions.

47 U.8.C. § 227 (emphasis added). The issue presented to the Court is whether private actions to
enforce the federal TCPA are permitted in Colorado. The Court concludes that, with respect to
faxes sent during the year 2003, such actions are not permitted in state court. Thus, the Court
finds that it lacks jurisdiction to address Plaintiff’s claim.

Congress included a private cause of action in the TCPA out of solicitude for, and purely
in the interest of, the states. International Science & Technology Institute, Inc. v. Inacom
Communications, Inc., 106 F.3d 1146, 1154 (4th Cir. 1997). Before the statute was enacted,
over forty states had adopted legislation to prohibit or restrict unsolicited telemarketing. S. Rep.
No. 178, 102nd Cong., 1st Sess. 1, 3 (1991), U.S. Code Cong. & Admin. News at 1968, 1968.
However, states’ lack of jurisdiction over interstate calls thwartcd enforcement of state
regulation, and limited its effect, fd, Through the TCPA’s private action provision, Congress
answercd the call for federal legislation to supplement restrictions on intrastate calls, 7d.
Ultimately, it was intended as a jurisdictional grant to the states, imparting the ability to burden
interstate commerce by regulating interstate telemarketing, /d. at 1158. “Indeed, from top to
bottorn, the private TCPA action reflects Congress’ mtent to enhance statc sovercignty.”
International Science, 106 ¥.3d at 1157.

Consistent with Congi'ess’ intent to aid states in preventing unwanted tclemarketing, it
was determined that private TCPA actions would be best resolved in state courts, particularly
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considering the “small claims” nature’ and high volume” of these disputes. Accordingly, the
federal appellate courts have concluded that there is no federal private right of action. See e.g.
Murphey v. Larnier, 204 F.3d 911, 913-15 (9th Cir. 2000) (concurring with five other circuits).
As a result, state courts have exclusive jurisdiction to hear private actions under the TCPA.

The Supremacy Clause of Article IV? requires that states enforce federal law when
federal and state courts have congurrent jurisdiction, Testa v. Katt, 330 U.S. 386 (1947), as the
expense of enforcing such laws must be bome by both the federal und state governments.
However, “the Constitution has never been understood to confer upon Congress the ability to
require the States to povern according to Congress’ msh'uctlons ” New York v. U.S., 505 U.S,
144, 162 (1992). Thus, under the Tenth Amendment,” it is an unconstitutional 1nfr1ngement on
state sovereignty for the federal government to “commandeer” state courts by compelling them
to enforce a federal program. Id. The TCPA was created by the federal government, but private
enforcement may not take place in federal court.  Understanding the constitutional
impermissibility of coercing states, respecting the caseload challenges faced by state courts, and
intending simply to assist states in the enforcement of their own laws, Congress specifically gave
states the ability to reject the TCPA’s grant of jurisdiction. International Science, 106 F.3d at
1157. As a result, states may choose not to open their cowts to private enforcement of the
TCPA's substantive rights. Id at 1156.

The Court finds that, to the extent it is acceptable for a state to disallow private actions
based upon the TCPA altogether, a state may also adopt a different standard of conduct for
private actions on the issue of fax telemarketing. 1t would be incongruows to conclude that a
state can constitutionally decline to enforce a federal law, but cannot give effect to a more
[imited right of action on the same subject. State laws regarding fax advertising are not
preempted by the TCPA. With concemn for the derogation of state law, the Supreme Court has
addressed claims of preemption “with the starting presumption that Congress does not intend to
supplant state law.” NY Conference of Blue Cross v. Travelers Ins., 514 U.8. 645, 654 (1955).
Here, Congress clearly did not iotend preemption. “{T]he TCPA was intended not to supplant
state law, but to provide interstitial law preventing evasion of state law by calling across state
lines.” Van Bereen v. State of Minnesota, 59 F.3d 1541, 1548 (Sth Cir. 1995). First, this
conclusion makes sense in light of the statute’s legislative history, where there is no indication of
a desire for national uniformity and no sense that federal law would “occupy the field.” Id;
International Science, 106 F.3d at 1156 (“the existence of a private right of action under the
TCPA could vary from state to state™). Second, preemption would render states’ ability to elect
another course of action, which is express under the TCPA and implied under the Tenth
Amendraent (given that there is no federal jurisdiction), completely useless. Third, the TCPA

' The sponsor of the TCPA, Senatar Hollings, expressed & desire for these uslions to be brought in small claims
court, where g consumer could appeaar without an attomey and prevent attorney fees from defeating any recovery.
137 Cong. Rec, 516205-06 (daily ed. Nov. 7, 1991).

2 “[There are] millions of private actions that conld be filed if only & small portion of each year's 6,57 billion
telermarketing transmtissions were illegal under the TCPAL" International Seience, 106 F.3d at 1157,

3 [ TThe lawa of the United States which shall be made in pursvance [of the constitation]...shall be the supreme law
of the land; and the judges In every state shall be bound thereby, anything in the constitution or laws of any state to
the contrary notwithstanding,.' U.S. Const. art, VI, § 2.

# “The powers not delegated to the United States hy the sonstitution, nor prohibited by it to the states, are reserved to
the states respeotively, ar to the people.” U.S. Const, amend. K.



Rx Date/Time JUL-28-2084 (WED) 13:34 P. 686
Jul.28. 2004 2:08PM No.2713 P. §/8

contains a preemption provision, specifically stating that certain state laws (more restrictive) are
not preempted. 47 U.S.C. § 227(e); nternational Science, 106 F.3d at 1153 (“Congress stated
that state law is not preempted by the TCPA”), Congress easily could have included its intent to
preempt other state laws (less restrictive) as part of the same provision, but it did not. Van
Bergen, 59 F.3d at 1548.

There has been much debate regarding whether, in giving or withholding consent to
private actions under the TCPA, a state must opt-in or opt-out of the TCPA scheme. See The
Chair King, Inc. v. GTE Mobilenet of Houston, Inc., 2004 WL 964224 (May 6, 2004). However,
it is unnecessary for the Court to resolve that issue in this ease. Until the most recent legislative
session, Colorado has exercised its right to set a different course for private litigation concemning
unsolicited fax advertisements. Thus, this state both declined to opt-in and effectively opted-out
of the TCPA'’s private enforcement scheme.

Congress enacted the TCPA in 1991. Eight years later, the Colorado legislature revisited
the state’s Consumer Protection Act. At that time, C.R.S. § 6-1-702 was added (effective May
18, 1999), and provides, in relevant part:

Telephone and facsimile solicitations — deceptive trade practices
(1) A person engages in a decsptive trade practice when, in the
cowrse of such person’s business, vocation, or occupation, such
person:
(b) (1) Solicits a consumer residing in Colorado by a
facsimile transmission withou! including in the facsimile
message a toll-free telephone number that a recipient of the
unsolicited transmission may use o notify the sender not to
transmit to the recipien! any [further unsolicited

transmissions.

C.R.8. § 6-1-70Z(1)(b)(T) (emphasis added). The 1999 statute also contains a number of
exceptions (existing business relationship, transmissions requested or initinted by the consumer,
tfransmissions by telecommunications transmission facilities providers). CR.8. § 6-1-
702(1)(b)(II). There is a private civil cause of action, and the damages remedy was amended to
mirror the TCPA remedy almost exactly (actual damages or $500 per violation plus cxemplary
damages, if applicable). > CR.S. § 6-1-113,

Colorado’'s legislature is presumed to know existing law. Leonard v. McMorris, 63 P.3d
323, 331 (Colo. 2003). Thus, with knowledge of the TCPA. and the private right of action
contained therein, Colorado chose instead to allow consumers to bring suit in state court only

* The difference ia that Colorado’y stetute provides for the recovery of reasonable attomney fees, thus eliminating one
praciical barrier 1o bringing suit C.R.S. § 6-1-113(Z){(D).



Rx Date/Time JUL-28-2084 (WED) 13:34 P. B@Y
Jul.28. 2004 2:09PH _ No.2713 P. 7/8

when the sender fails to give the receiver out-of-court recourse to prevent fax advertisements.

Essentially, Colorado made a permissible choice to limit private litigation based on the receipt of
unsolicited faxes.® The 1999 enactment of section 6- -1-702(1}(b) would be rendered meaningless
if state courts retained subject matter jurisdiction to hear private actions under the TCPA. The
statute addresses the same issue (private actions based on the receipt of fax advertisements) and
provides a remedy nearly identical to the TCPA's, even as it sets forth a differing standard of
conduct and excludes certain groups from its operation. These facts lead this Court to believe
that Colorado’s statute was not intended simply as an additional penalty designed to address
additional wrongdoing. Nor does the label “deceptive trade practice” change the nature and
purpose of the statute. Therefore, the Court concludes that the 1999 Colorado Consumer
Protection Act precludes private actions under the TCPA in statc court. As a result, the Court
lacks subject matter jurisdiction to hear Plaintiff's claims.

The Court notes that in 2004, the Colorado legislature repealed and reenacted C.R.S. § 6-
1-702. 2004 Colo. Legis. Serv. Ch. 130 (H.B. 04-1125). The relevant portion of the most recent
statute provides:
Unsolicited facsimiles -- deceptive trade practice.
(1) A person engages in a deceptive trade practice when, in the
course of such person’s business, vocation, or occupation, such
person:
(a) Uses a telephone facsimile machine, computer, or other
device to send an unsolicited advertisement to a telephone
facsimile machine; or
(b) [J; or
(¢) Violates 47 U.S.C. sec. 227 or any rule promuigated

thereunder.

C.R.S. § 6-1-702(1)(a) and (c). Thus, the Gencral Assembly has now decided to expand state
court jurisdiction on this issue by expressly opting-in to the TCPA’s private enforccmem
scheme. The 2004 statute applies only to faxes sent on or after the effective date,’ and is not
retroactive to faxes sent in 2003. While neither party contends that the new statute applies to the
present case, its enactment (particularly section (c)) would be superfluous if a private party
already had the ability to bring suit under the TCPA. in Colorado courts. In addition, the fact that
the legislature included the TCPA opt-in provision as part of C.R.S. § 6-1-702 supports the
Court’s judgment that the 1999 statute was intended to replace rather than supplement the TCPA.

b =W e believe Congress acted ratiogally in both closing federal courts and allowing states to close theirs
1o, ..private actions_.." Imternarional Science, 106 F.3d al 1157.

7 If no referendum petmom} are filed, the act is effective ninety days after final adjournment of the General
Assembly.
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The Court also notes that Colorado’s 1999 decision to limit private litigation in statc
court did not alter Plaintiff's substantive right to be free from fax advertisements in 2003.
International Science, 106 F.3d at 1156. The TCPA provides another mechanism for
enforcement, as Colorado’s Attorney General is authorized to bring a civil action in federal court
on behalf of Colorado residents. 47 U.S.C. § 227(f)(1)-

Assignability

As the Court does not have jursdiction over Plaintiff's claims, it is unnecessary to
address the other arguments for dismissal contained in Defendant’s motion (i.e. assignability).

CONCLUSION
Defendant’s motion to dismiss under C.R.C.P. 12(b)(1) is GRANTED, and this action is

dismissed with prejudice.

SO ORDERED this_ o day of Tuly, 2004,

BY THE COURT:
Martin F. Egelhoif
District Court Judge

ca:
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-
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l B tpimaemtoiin,

é&":____:__—-—
Steven L. Zimmerman ,Q«/.., P s 4«(2@

CERTIFICATE OF SERVICE

I hereby certify that on this 18th day of June 2004, a true and correct copy of the
foregoing was sent via 1.8, Mail, postage prepaid, to the following:

Douglas M. McKenna
1140 Linden Avenue
Boulder, CO 80304
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COUNTY COURT, JEF.ERSON COUNT Y,
: STATE OF COl.ORADO

Cowrt Address: 100 Jefferson County Parkway
. . Golden, Colorado B0401

PlaintifT: USA TAX LAW CENTER, Inc.

Ve

A b

Defendant: CAPITAL ARBITRATION, Inc,
.o Court Use Only

‘Case No.: 03-C-D14825

Division I Ctrm: 3D.

ORDER

BEFORE MY is dofendant Capital Arbitration, Inc.’s motion to dismiss filed on

Jermary 5, 2004, Plaintiff USA Tax Law Center; Inc. filed & response on January 22, 2004, to

which defendant replied on February 3, 2004. For the ressons mated below, the motion is

GRANTED.

L  Background
PlainifT fited a cnuplaim on Avgust 26, 2003, alleging a violstion of the Telephone

Consumer Privacy Act (“TCPA™), 47 US.C. §227, ngainst the deferudant | Pluintiff conterids

folividal Haims for welict, sod i it ynclear whether they teck redress ox these proposed couses of action,
Nunahclnp,Iﬂndag}aimﬁt:mﬂdmhﬁ,ﬂ?{bﬂ}dchCPAﬁ'mcdnlyWnpﬁancmofmm
Gefendrm's alleged condoct. : ;

Ly
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that its assignor, Sign-A-F.ama, received an unsolicited fior advertisement (*fax™) sent by or dn

behalf of defendant in vivlation of § 227(b}Y3)(c} of thé TCPA. Plaintiff claims ownership
through proper sssigamext of all causes of action syalsble to, Sign-A-Rama in sanjuscrion
. with defendant’s elleged ait. o .

Plaintiff seeks damages in the amount of $500.00, or $1,500.00 upon & determination of
willfl or knowing conduict, pursuant to § 227(b)(3) of the TCPA. Plaintif¥ alpo seeks to enjoin
the defendant from sending; future unsolicited fax advertisements under that same subsection.

" pursoant to ©R.C.P. 307, I granted the parties permission ta lc dispositive mintichs in
this case. Defendant Glwd such motion eeeking dismissal of plaintiff’s complaint under
CRCP. 12(b)(1) fir Inck of subject matier furisdiction.

IL TheTCPA - |
Section 227{bY1)X:2) uf the TCPA states, “[ilt ahall be unlawﬁ:l 'Eur any person within
the United States . - touss any telephnna facsimile machine, computer; or other dmcﬂto sand '
an unsolicited advertisement to 8 ndcphone far.mmlu machine.”
‘Section 227 (b)(3) permits ar individuel or entity to bring in state court —

“(A) an action basied om & violstion of this subsection or the regulations prescrihed
under this mllsec:tmnto enjoin such violation,

(B) an action to recover for sctual monetary loss from such a violation, or fo receive _
8500 in damszes for each such mlmmm, whichever is greater, or

(C) tboth such actlons.”

Additionally, § 22 (bX3) allows for treble damages upon a finding that the defendant
willfully or kmowingly vioiated the statute.
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In light of the foregoing history, T construe § 227(b)(3) ta ‘creato = right of action
intended mprgmthn privacy interests of -thei iﬂdi\fid]z;ll’ harme@y the illegal tmqﬁaaio: of
unsolicited faxes. Therelore, the common law principlas,-reg;rding the assignability of an-
Jindividial’s rig}‘lt of privevy claim apply to this case, |

B,

The general rule is that assignsbility and desmhdi.bility go hand in hand. Home Ins Co.
v. Alchisan, 34 P. 281 (Cclo. 1893). IFa right of sction survives the death of the pirty entitled
to sue and passes to his personal mpmmnﬁﬁvq it may be a.qsi.gned; ifit does not, the converse
ia true. Olm.m;ad v. Allstine Iny, Co., 320 F,Supp. 1676 (D. '.;Zolo.. 1971). Choses in-action in
tart f;ar damage 10 Propery are transferable and mey be assigned. Ford v. Summertree Lane
Lid Ligbility Co., 56 P.3d 1206 {Colo. App. 2002). However, personal torts not based npoi &1
injury to pmpncty or comected with a contraciug! relation are intangible assets that do not
qurvive the life of the individual clalming injury. JSee Sim:lay W Perﬁerbrfdge 42 P, Zd 602
{Colo. 1935),

Colorado casa law hes yet fo addiess the sssignability of = right of privacy claim.

' Eowever, other jurisdictions hold that a right of privecy claim does not survive upon the deith of
the person and therefore i-not assignable. Sée Mehin v. Reid, 257 P.51 (Cal App. 1931)(sight
of privacy is purely personal action and does not survive, but dies with the person); Nicholas v.
,N?chalas 83 P.3d 214 (Knn. 2004)(except for the appropriation nt' uﬁs’s imnie or HEeuess, 8
action fur i.mruiun of privacy can be maintained only by u.’lhn'ug individua! whose privacy is '
invaded), See Foung v. That Was The Week That Was a/bla TW:3, e, al., 423 F 24 265 (6" Cir

1968)(decedent's bieirs had no right of action for invasion of decedent’s privacy); See Skibley v.
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' Time, Inc., 321 N.E.2d 791 (Obio Com.Pl. 1974)privicy claim is a peculiarly personal one that
cannot be assigned and do-s not survive death),

‘Accordingly, ¥ fifi. that Sign-A-Rama's private right of action cregted under the TCPA

ismot u@ble to plainti€
II IS THEREFORE ORDERED THAT plaintiff s case is DISMISSED.
i find neither paries’ almms to be snbstannally frivolous, groundless, or vexations
| under CR.S. § 13-17-101, et seq., end award no attorney fees in this case.

March 31st, 2104,

BY COLi

bc:g er

Cm.mty Court Judge

ce:ttfy'thatl have meiled & capy of this order to the partxes this I‘Duy oEApzil 1,2004
| e B octhodimun - “'"FP

Tamars Bartholomew-Tripp
Division Clerk ITM




